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For James Sco of Bowhill, 
Againſt 
Andrew Ker of Littledean. 
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at was poflible for him to cut Bowhil ſhort ; It was moſt reaſonable that 
ittledean ſhould take this 9400 /ib. of Reſts of Bowhils hand, it being reſt- 
0 by Littldeans Own Tennents, | and he having {1yndred Bowhill to uplitt 
e ſame asſtid is ; Which Allegiance being relevaiit, and Littledean reply- 
7 that he had not at all broke in upon Bowhill: poſſeſſion, but at the end 
the ſecond three years had lawfully intimat, warned and removed Bow- 
as it was provided by the Tack, or at leaſt that Bowhil[had voluntarly 
oved and abandoned his Tack and Poſſeſſion ; The Lords before anſwer 
owed Probation hinc inde, and by an expreſs Interloquitor upon. the 
rd Fountginballs teport, found that Little-dean had made no lawfull In- 
nation at the Candleſmas as he was obliged ; A$alſothat Bowhillhad not 
voluntary abandoned his Poſſeſſion as to giveground for Little-dear to re- 
ter at his own hand as he had done, whereby it is evident that Bowhlls alled- 
ance as to Little-deansIntruſion was clearly proven, and therefore it ſhould 
cure him the foreſaid Exoneration. Ye 


SY | 
Yet for ſuperabundance the Lords thought fit to give a Commiſſion for 
examining the Tennents, as to what Points they made of the ſaid Reſts, 
and to diſcover. how far that Ltle-dean himſelf had intrometted therewith, 
and albeit that Litle-Deandid make a moſt violent Oppoſition againlt tlie faid 
Examination by coming tothe Court with armed Men, and rhreataing both 
the Tennents, B2»whil/and the Sheriff-depur,yer by reportof the Commiſſion 
it appears that Little-Dear had uplifted above 5000. M. of the forelaid Reſts 
which great and Promiſcous Intromiſhons joyned with the former alledge- 
arice of Little-deans violent Interruption is more nor ſufficient ro exonet 
_ of the ſaids Reſts and oblidge Little-dea» ro take them of his 
and, 

Bur againſt thisit was objeQted by Little-deazs Procuratots. 1. That the 
firſt Interloquitor ordaining the Parties to prove hinc inde anent the Points of 
Little-deans Intrufion aud Bowhills removing was before Anſwer. 2. That 
albeit, there was no legal Intimation made by Little-dean to Bowhill at the 
Candleſmaſsas wasprovided by the Tack, yet there was an Intimation. «made 
at the Sezp where Bewbills Servants were, tho he was then dwelling at Kel/o 
and that he kuew of this Intimation. 3. That Little-dean did theteaſter 
warn Bowhill and he volnantary removed , by removing his Servants, his 
Pleugh-graith and other Inſtruments of Labour from a Room of Little-de ans 
that he poſſeſſed by his own Servants and Goods. And 4. That Bowhills a- 
bandoning, was yet more manifeſt in that, after that Whirſodey he gave 
over to intromet any more with Lzttle-deans Rents, or to purſue any of the 
Tennents for the ſame,ſo that it is not almoſt conceavable hoiv that Bowhillha- 
ving given over as ſaid is ſhould think fo eaſily to throw ſo great a Sum of by- 
gone Rents upon Little-dean, which Bowhill had both a Right and Title to 
purſue for. And 5. Where it was alledged that Little-dezar had hindred Bow- 
hill to uplift the foreſaids Dygone Reſts by helping the Tennents to advocat 
and ſuſpend, the ſame was found probable ſcripts vel juramento, andtheterm 
was ' circumduced againſt Bowhill,and farder Bowhill having objeted againſt 
Ltttle-deans precept of Warning, that the ſame was falſe and figned Lirtle- | 
dean did abide by the ſame, and Bowhill hath not fince uplifted. By all wh'ch Þ 
it 15 evident, that Bowhills alledgeance of Littel-deans Intruſion can be no 
gronnd to exoner the ſaid Bowhillof the foreſaid 9400. Pound of Reſts, due 
before the foreſaid aledged Introuſion. | 

To all which it was anſwered for Bowhill, 1. That it is granted that the 
firſt Interloquitor ordaining Parties to prove hi#nc indeanent the Points of 
Little-deans Intrufions on his abandoning was before Anſwer 5; But naw 
that Bowhills part, viz That there was nolegil Intimation made to him at}: 
Cand|:ſmas hedwelling then at Kelſo, and not at the Szejp isclearly proven | 
25 allo that it is plainly found that Bowhill did not give over or abandon his} - 
Poſſeſſion, that on the other hand he was thruſt from it the mitrer of Fa&be-| | 
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ing cleared, the relevancy doth moreevidently appear. 2. Where itis alled-|: 
oed that the Inrimarion at the S-eip where Bowhills Servants was tho he himſelf: 
was then dwelling at Kelſo, and that he got Knowledg of this Infimatien are 
ſafficient 5 Ttis anſwererd that ſince Bowhill by his Tack had evpreſly ſecured} ! 
himſelf thar rhere ſhould beno louſing of the Tack. excep” Intimarion made} 
at the Candle:ſmas preceedipg either perſonally or at their Dwelling places no | 
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Intimation otherways made can be ſuſtained, but the truth is Litrledear: did : 
| | at | ? 
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at that time make no Intimation ar all, but broke in tothe Poſſeſſion at his 
own hand, atleaft Bawhill had no knowledge of any fuch Intimation; bit 
boththe Alledgeance and Inftrument whereby 1t 1s offered. to be Documehted 
were invented two years thereafter, and therefote it is ſufficient fot Bowb;/l to 
alledge that there was no Intimation made in the terms of his Tack, -atnd fo+ 
ſuperabundance to proteſt that neithter then nor. for two yeats thereafter had 
he any knowledge or Apprehenſion that ever Linle-dear would alledge any 


 foch thing. MOBS 


3. Where Littledeans alledges a Paſh Warnning, and Bowbills voluntat te- 


moving hisServants& Inſtruments of Labour from a Room of Little deans that 


he pofleſied by his own Servants and Goods, the Lords have already fourid; 
that no ſuch voluntar removing was proven, norin effe&t had Bowhillany Iri- 
fruments ofa Labour there, it being kept by tim for Graſs, and all the remo- 
ving that was proveri was that Bowhill at a certain'Seaſon cauſed drive off his 


| Goods ofthat Graſs to ſome Grals of his own that lay contigue on a dry 


March, which the Lords moſt juſtly tonnd nor to be ſufficient to verific L;t1e- 
deairs Al'edgeance. Jo | goon ws 
4. Where Little-dears alledges, that Boweills tbandoning was yet 
more maniſeft, in that after Whitſunday he gave over to intro- 
met any more with Little-deans Renes, or to purive any of 
the Tenerits 4or the ſame, &c, It is Anſwered, That Bowhils giving 
over to intromet with any of LZittledecns Rents, that fell due after the (aid 
Whitſunday, was the natural cauſe thereanenr, of Lirtledens intruſion, For 
ſeing that Zittledeen had intraded, not only by —_— out Boewhill, with- 
out any order of Law, bur had likewayes ſet a new Tack of the whoſe Eſtate 
Robert Rutherfoord, Buwbill did clearly prove, that it ws in vaia for him to 
contend any more with a perſon of L#:#/eZeans faſhion who thruſting himſelf 
into his own Eſtace, and ferting a new Tack thereof, did utterly debat 8ows 
hilt, not only trom Intromiting for Terms thereafter, but eyen from uplift- 
ing the Arrears that were then due. Forthe Lords may be pleaſed co 
confider, that Zittledeans Tack te Bowhzil] did contain a Bailliarie, where» 
by he was ſufficiently impowered , to have brought in the Rents - 
Bue that after Lirz/edeays Intruſion was manifeſt; Ahd* that he had 
ſet arew Tack as faid is, the Tennents neither had, nor durſt havethe leaſt 
regardto Bowbil, ſothat he had no other relief, but torecurr to the proviſi- 
on in his Tack, and to rely on the juſtice of his Cauſe; viz, That the Lords 
would never m3ke him lyable for bygone Rents, when he has been ſo vio- 
lently debarred from uplitting, whenhe was content to aſſign the ſame with 
warrandice from Fac and Deed, and as for the quintity of theſe bygone Rents. 
viz. 9460 lib. Scots, it cannot be judged exceſſive, ſeing 9000 Merks thereof 
tho fallen duc, yet was not payable till after the Whit ſunday that Little. dean had 
intruded, and for the other go00 Merks, Bonhill did truly Jeave it in the 
Tennents bands, and was always ccntent to aſlign with wezrrandice 
from Fat and Deed, all which waa ſo manifeſt to the Lords, that 
that there was an Interloquitorin the Proceſs the 6, Febr. 1694. finding Bow- 
bill not lyable to compt forthetwo years Reſts preceeding the Diſpoſſeſſiion, 
and farder Bowhll did alledge, and was able to have proven that Little-dean 
did cauſe his Tennents when purſned by Bowhz/ forſtheſe bygones both advo- 
cat and Suſpend, and if he uttered the term to be circumduced againſt him 
for not/proving ofthat Point,it was meerTy becauſe he reſted upon the foreſaid 
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Jnterloquitor, finding that he was M. lyable for the two years preceeding 
his Diſpoſſeſsion : And the very teafon of the Tennents Suſpenſion is; that 
Liztiedean had not only Arreſted, but had Diſcharged themto pay to Bowkill; 
ſo thatit is evident there could be nothing more rational nor juſt, then for the 
Lords to turn over the ſaids Reſts upon Li##ledear himſelf. 

Littledeans Procurators do alfo alledge,that Bowhil did not inſilt to improve 
Littledeens Precept of Warning, though Littledear: did bide by it ; but the 
eruth is, this alſo happened, becauſe that Bowhill thought it needleſs to trouble 
bimſelf farder in a matter where he had {ufficiert ground beſide, ad viFors- 
aw cauſe, ſpecially when the Lords gave the foreſaid Commiſhon ex ſuperes 
bundanti, totry what Zittledean had uplifted of the toreſaids reſts: And now 
by the report thereof it is found, that notwithſtanding all the oppoſition and 
diſorder raiſed by £iitledean, he uplifted above 5000 merks thereof, 

If Bowhill were calling Littledear toas ftrit an Account for bis foreſaid In- 
tromiſſion, he muſt certainly prove the whole againſt him ; but ſeing that the 
intent of the ſaid Commiſſion was only to ſupport the former grounds alledg- 
ed by Bowhill, why he ſhould be free of theſe Reſts, it is enough that he hath 
proven ſuch a large promiſcuous intromiſſion upon Littledeans part, 

And therefore ſeing it clearly appears that £itzledean dii intrude and ille- 
gally break his Tack, and difpoſleſs Bowhiil, and Sert anew Tack to another, 
and not only cut off Bowhi/ls power of Baiiliary, but hindered Bowhil/to ups 
lift t1cſe Reſts from the Tennents, and did himſelf intromet therewith; it is 
all reaſon and juſtice that the hazard of theſe Reſts ſhould be turned over us 
pon Linledean, fince Bewhill never refuſed to Compt for all he received, and 
to warrand from his own Fat and Deed: And this having been found by 
ſeveral [nterloquitors already paſt in this Cauſe, its hoped the Lords will ad- 
here to it, ſpecially when all Circumſtances confidered, every impartial man 
upon due refleQion muſt ſay, that it was impothble tor Bowhill to do mere 
for the recovery of theſe Reſts g and that his only hinderance did proceed 
from Lijtledears violent intruſion, and contentious frowardneis, 


In reſpe# whereof, &c. 
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